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CURRENT TOPICS 


The Restrictive Practices Court 


Mr. Justice DEVLIN is to be President of the Restrictive 
Practices Court to be set up under the Restrictive Trade 
Practices Act, 1956. In making this announcement, the 
Lord Chancellor’s Office recalls that the court is to consist 
of three English judges nominated by the Lord Chancellor, 
one Scots judge nominated by the Lord President of the 
Court of Session, one Northern Irish judge nominated by the 
Lord Chief Justice of Northern Ireland, and ten other members 
appointed by the Lord Chancellor and qualified by their 
knowledge of and experience in industry, commerce and 
public affairs. In addition to Mr. Justice Devlin, the Lord 
Chancellor has nominated Mr. Justice UPJoHN to the new 
court. Further appointments to the court will, it is stated, 
be announced early in the New Year. 


Stamp Duty and Title 


AN article published at p. 868, ante, examined the rights 
of a purchaser who discovers on the title a deed apparently 
inadequately stamped. A conveyance may be made for a 
certain consideration and be duly stamped in accordance 
with that consideration, but it may be followed immediately 
by a mortgage for a much larger sum. Such circumstances 
may occur, for instance, when a house is erected on a plot of 
land by the vendor of that land and a building contract is 
entered into independent of the contract for sale of the land 
with a view to saving stamp duty on the conveyance. Our 
conclusion was that, on the present state of the authorities, 
a purchaser should not raise any requisition unless there is a 
clear case of insufficient stamping on the face of the documents. 
Even in such circumstances the purchaser would seem to be 
obliged to accept an explanation given by the vendor as to 
why the stamp was adequate, provided it is reasonable and 
consistent with the known facts. As solicitors will be anxious 
to avoid such questions arising, we may draw attention to 
the advisability of having the stamp duty adjudicated in any 
case of doubt. Apparently some solicitors take this course 
when a plot of land has been sold and a separate building 
contract made. The contract to sell and the building contract 
can be lodged with the conveyance together with a certificate 
(if such was the case) that when the contracts were made no 
building work had been carried out on the land. Even if 
adjudication was not obtained before it was stamped, the 
document can be presented later if it is desired to obtain 
an authoritative ruling. The Stamp Act, 1891, s. 12, provides 
that the Commissioners “ may be required by any person to 
express their opinion with reference to any executed 
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instrument.’’ It seems doubtful whether, before completion, 
a purchaser can require the vendor to furnish the Commissioners 
with the document, abstract of it and other information 
required by the Commissioners. Nevertheless, some vendors 
may be willing to obtain adjudication to remove doubt, and so 
in this way the difficulty of the purchaser’s solicitor can readily 
be avoided. 


Administration of Justice Act, 1956: More 


Provisions in Force 


THE ist January, 1957, has now been fixed as the date of 
operation of a further large instalment of provisions of the 
Administration of Justice Act, 1956, the sections in question 
being ss. 1-8, 26-31, 32 (4), 34, 35, 37, 39, 41 and 56. This 
is effected by the Administration of Justice Act 
(Commencement) (No. 2) Order, 1956, and the combined 
result of this and the earlier Commencement Order bringing 
other sections into force on 16th July last (see ante, p. 536) 
is that by the New Year the whole Act will be operative 
except ss. 15 and 45-50, none of which is of direct importance 
to the English solicitor (the former extends the powers to 
make rules of court, while the latter group deals with 
Admiralty jurisdiction and arrestment of ships in Scotland). 
The provisions now brought into force by the No. 2 
Commencement Order cover such varied matters as Admiralty 
jurisdiction (ss. 1-8), miscellaneous matters of county court 
powers and procedure (ss. 26-31), and the execution of 
judgment (ss. 34, 35, 37, 39 and 41). In particular we may 
mention the abolition of the writ of elegit by s. 34, and the 
new power of the High Court and the county couris under 
s. 35 to enforce a judgment or order by imposing a charge 
on the debtor’s land. 


New Rules of Court 


THE necessary associated rules of court defining procedure 
under the newly operative provisions of the Administration 
of Justice Act have also been made, both for the High Court 
and the county courts. We have already referred (p. 930, 
ante) to the County Court (Amendment No. 3) Rules, 1956, 
and the making of the Administration ef Justice (Commence- 
ment) (No. 2) Order now crystallises their date of operation, 
which had been left dependent on the Commencement Order 
in relation to certain rules, as Ist January next. So far as 
the High Court is concerned, the relevant rules are the 
R.S.C. (No. 3), 1956, which also come into force at the same 
date. In both sets of rules the practitioner will need to 
study particularly the amendments relating to execution of 
judgments. The new R.S.C. also prescribe the procedure on 
applications to the High Court under ss. 13, 15 and 18 of the 
Restrictive Trade Practices Act, 1956, which are assigned to 
the Chancery Division ; and among miscellaneous amendments 
we note that Ord. 7, r. 4 (withdrawal of solicitor ceasing to 
act for a party), is considerably recast in respect of the service 
of documents following such a withdrawal or the revocation 
or discharge of an assisted person’s civil aid certificate. 


Consolidation of Solicitors Acts 


On 20th December the LorD CHANCELLOR introduced in 
the House of Lords the promised Bill to consolidate the 
Solicitors Acts, 1932 to 1956, with corrections and improve- 
ments to be made under the authority of the Consolidation of 
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Enactments (Procedure) Act, 1949. As is to be expected, it 
is a substantial measure, running to 89 sections and three 
schedules, and, in common with so much present-day legisla- 
tion, it is expressed to come into operation on a day appointed 
by the Lord Chancellor (not earlier than the day after the 
coming into operation of s. 2 of the Solicitors (Amendment) 
Act, 1956, which is to be repealed by the Consolidation Act), 
A memorandum laid before the House of Lords on 
19th December and the House of Commons on 20th December 
lists in a schedule the corrections and minor improvements 
to the existing law which are proposed in the new Bill. These 
are four in number. The first is to clarify s. 3 (2) of the 
Solicitors Act, 1932, under which as at present drafted it 
might be open to an applicant for enrolment to tender, say, 
one shilling and claim to be entitled to enrolment. The 
second proposes to amend s. 37 (6) of the 1932 Act to make it 
clear that The Law Society can use certain fees received by it 
for payments towards the expenses of any law school provided 
or approved by the Society (i.e., that such payments can be 
made to a provided school outside London and to an approved 
law school in London as well as vice versa). The third proposal 
amends s. 56 (4) of the 1932 Act and s. 17 (3) and (4) of the 
1956 Amendment Act with the object of making the provisions 
for parliamentary annulment of Solicitors’ Remuneration 
Orders fall into line with the general procedure for annulment 
of statutory instruments under the Statutory Instruments 
Act, 1946,s.5. The final proposal is to extend the jurisdiction 
of the county court judges under s. 60 (9) (iii) of the 1932 
Act to county court registrars if so provided by county court 
rules. The Bill will come in due course before a Joint 
Committee of both Houses for Consolidation Bills. 


Hiding from the Light 


A JOINT initiative by the Inns of Court Conservative 
Association, the Society of Labour Lawyers and the Association 
of Liberal Lawyers to assist the defence of those charged with 
political crimes in Hungary must command the wholehearted 
support of all men of goodwill. In co-operation with the 
International Commission of Jurists the three societies 
proposed to send observers to the trials of people charged 
with offences during the recent disorders in Hungary. 
Sir Lionet HEALp, Q.C., Sir HARTLEY SHAwcRoss, Q.C., 
Sir FRANK Soskice, Q.C., and Mr. J. E. S. Srmon, Q.C., 
had all expressed willingness to serve in that capacity, and 
the Hungarian Government’s refusal of visas leaves room 
for only one conclusion about the intended nature of the trials. 
The joint organisation is continuing to make representations 
about the state of the law in Hungary and has put forward 
alternative proposals to the Kadar Government. Anyone 
who feels moved to make a donation towards the expenses 
involved should send it to ‘“‘ Justice,’ 1 Mitre Court Buildings, 
Temple, E.C.4. 


100 Years Old 


On 3rd January, 1857, the Soticitors’ JouRNAL published 
its first issue, and so the paper will next week attain its 
centenary. The occasion will be marked by a_ special 


enlarged issue containing a number of important articles | 


reviewing the solicitors’ profession and daily work from 
many angles (not without a peep into the future), contributed 
by writers of the highest authority and standing in the 
profession. An illustrated record of the Journal’s first hundred 
years will be one of the special features of this memorable 
issue, which will be published on 5th January, 1957. 





oa & & «# eb 2 we ax 





a 3. oe eae 


id 
Is, 
ns 
rd 
ne 


Ss, 


ts 
al 


m 
he 


le 











“ The Solicitors’ Journal” 
Saturday, December 29, 1956 


LICENSING 


Many thoughts are now turned to the approaching General 
Annual Licensing Meeting (or Brewster Sessions) the first 
session of which must be held in the first fortnight of February 
and the second session within a month thereafter (Licensing 
Act, 1953, Sched. II). A condition precedent to the hearing 
of an application for a justices’ licence is that an applicant 
must give notice of his intentign as laid down in Sched. III. 
It is not intended to repeat the Schedule in full here, but to 
invite attention to some of the main points relating to the 
notices which must be given. 

Briefly, the notice of application must be advertised in a 
newspaper, must be fixed on two consecutive Sundays to the 
premises and to the church or chapel of the parish where the 
premises are situate, must be given to the chief officer of 
police, the clerk to the rating authority or chairman of the 
parish council or meeting and to the clerk to the licensing 
justices. The Schedule also deals with transfers and removals 
of licences. If the application is for a new on-licence, plans 
must be deposited with the clerk to the licensing justices, 
and in this connection it is advisable for any applicant to 
consult with the clerk to ascertain the requirements of the 
licensing justices. It is essential that the provisions be 
strictly complied with, for in R. v. Poole Licensing JJ., 
ex parte Miller [1951] 2 T.L.R. 261; 95 Sor. J. 452, there 
was a mistake in complying with the provisions of the then 
Licensing (Consolidation) Act, 1910, simply by affixing notice 
to a window instead of a door, and Lord Goddard, C.J., said: 
“It was a mistake of the most technical description and it is 
very regrettable that one has to give effect to such a 
mistake ... It is the sort of objection to which no court 
cares to give effect, but it is not for us to set aside the require- 
ments of the Act of Parliament.’’ Since that case, the 
Licensing Act, 1953, has repealed the 1910 Act, with corrections 
and improvements, and the provisions are not quite as 
stringent as they were. Nevertheless, the requirements are 
such that the help of a text book such as Paterson’s Licensing 
Acts or The Licensing Guide, No. 38 of “‘Oyez Practice Notes ”’ 
is essential. 


Computation of time 


The notices and plans must be served not less than twenty- 
one days before the making of the application. The method 
of computing the number of days for notice is to exclude 
both the terminal days so that twenty-one days intervene. 
In R. v. Turner (1910), 26 T.L.R. 112; 54 Sor. J. 164, it 
was held that “‘ not less than seven days’ notice’ means 
“ seven clear days’ notice.”” See also Re Hector Whaling, Lid. 
(1936), 52 T.L.R. 142; 79 Sox. J. 966. 


Form of notice 


No form of notice is provided by the Act or rules, but it 
must be drawn with care. It should give the full name 
of the applicant and his place of residence, appointment or 
trade or calling, the type of licence applied for, the situation 
and name (if any) of the premises for which the licence is 
required and the date of the first or second session at which 
application is to be made. By the Licensing Act, 1953, 
s. 41, every person applying for.a new justices’ licence, or 
the renewal thereof, shall state the name of the person for 
the time being entitled to receive, either on his own account 
or as mortgagee or other incumbrancer in possession, the 
tack-rent of the premises for which the licence is granted 
or renewed, and the clerk to the licensing justices shall enter 
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NOTICES 


that name in the register of licences as the name of the owner 
of the premises, and indorse the name on the licence. To avoid 
any possible subsequent oversight, it will be convenient, 
though not necessary, to include this information in the notice 
of application. Rack-rent has been defined as “ only a rent 
of the full value of the tenement or near it” (2 Bl. Com. 43). 


Should there be any error in the notice, it is comforting 
to think that, on a review of the High Court decisions, it 
would have to be a very grave error which would invalidate 
the notice. A licensing committee is not a court (Boulter v. 
Kent JJ. (1897), 13 T.L.R. 538) and is not required to 
scrutinise a licensing notice as closely as it might a criminal 
information. A licensing committee must deal with each 
application by exercising a judicial discretion, and in Sharp 
v. Wakefield (1891), 55 J.P. 197, it was stated that when 
something is to be done within the discretion of the authorities, 
that something is to be done within the rules of reason and 
justice., and not according to private opinion, according to 
law and not humour. It is to be not arbitrary, vague and 
fanciful, but legal and regular. In R. v. Lyon (1898), 14 
T.L.R. 357, which was an application for a retail wine licence, 
the usual notices were given but the applicant did not describe 
himself as secretary of the company which carried on the 
business at the premises for which the licence was desired. 
The justices held that the notices were bad. Chitty, L.J., 
said that it was conceded that if it had been stated in the 
body of the notice that the applicant was applying for the 
licence for and on behalf of the company, the notice would 
be good. His lordship continued : ‘‘ One must not scrutinise 
these notices as closely as one used to do the old forms of 
pleading.”” Mandamus was issued for the justices to hear 
and determine the application. 


Description of licence 


The licence applied for should be described in the terms as 
known to the excise authorities, namely, a spirit retailer’s 
or publican’s licence (covering all intoxicating liquors), 
a beer on-licence (which includes cider), a cider on-licence 
(which includes perry), a wine on-licence (which includes 
sweets) and a sweets on-licence (defined by the Customs and 
Excise Act, 1952, s. 307, as meaning any liquor which is made 
from fruit and sugar or from fruit or sugar mixed with any 
other material and which has undergone a process of fermenta- 
tion in the manufacture thereof, and including British wines, 
made wines, mead and metheglin). The above licences, 
of course, cover consumption on or off the premises. Off- 
licences are classified as spirits off-licence, beer off-licence, 
cider off-licence, wine off-licence and sweets off-licence. 


A notice describing a licence as one to sell beer, although 
licensing justices can only grant a licence which, in turn, 
authorises the excise authorities to issue such a licence, is 
not bad (R. v. Blackburn JJ. (1878), 43 J.P. 111, where 
mandamus was granted, it being held that the justices had 
been too fastidious in accepting an objection that the notice 
should have described the application as one for a certificate 
authorising the applicant to apply for a licence from the 
excise). It was held in Ex parte Clayton (1899), 63 J.P. 788, 
that where there is a clerical error in the notice the licensing 
justices may overlook it. In that case, all the notices served, 
except that to the police, gave notice that application was 
to be made for an off beer and cider licence, which application 
was, in fact, made. ‘The notice to the police described the 


y.. 















952 [Vol. 100] 


type of licence applied for as an on beer and cider licence. 
The defect was due purely to a clerical error, the notice being 
in a printed form in the alternative form and the person 
giving the notice striking out the wrong word. The police 
were not misled and, in fact, raised no objection. Although 
satisfied with the merits of the application, the justices 
hesitated to issue their grant because they had a doubt 
whether they had jurisdiction on the ground that there was 
not a true description of the licence applied for. On applica- 
tion for mandamus, Ridley, J., said it appeared to be a clerical 
error and was a matter which might well be overlooked and 
the justices had power to issue the certificate, especially as 
the police were not misled by it. The licensing justices are 
the judges of the sufficiency of the notices. In R. v. 
Confirming Authority of Kingston-upon-Thames ; ex parte 
Scales (1933), 49 T.L.R. 151, it was held that the provisions 
of the statute regarding the giving of notices are to be read 
in a practical and not a merely theoretical manner. Here, 
notice was given of an application for a full publican’s licence 
whereas at the licensing meeting only an off-licence in respect 
of part of the premises was asked for. The justices being 
satisfied that no one had been misled, and the licence actually 
asked for being less extensive than and included in that for 
which notice was given, it was held they were entitled to 
grant the off-licence. In his judgment Lord Hewart, C.J., 
said that other considerations no doubt would apply if 
something more were asked for than was included in the 
notice. In this respect, it is submitted that if a notice served 
and advertised describes the licence asked for as an off-licence 
or even a beer on-licence, whereas application is made for 
a publican’s licence, the justices would be entitled to hold that 
such a notice was inadequate and bad. Any member of 
the public has a right to object to the grant of a licence 
on public grounds apart from his individual right or interest 
(see Lord Herschell, L.J., in Boulter v. Kent JJ., supra) 
and the justices must exercise their judicial discretion in 
the interest of the public. One could be completely misled 
and gravely prejudiced by such a notice, resulting in an 
application to which no opposition is raised, whereas if the 
true nature of the application was realised there might be 
strenuous opposition. 


Situation of premises 

It is not necessary that the situation of the house be 
described as strictly as in a conveyance (R. v. Penkridge J J. 
(1892), 56 J.P. 87). There, the notice described the licence to 
be in respect of a house or shop situate at Market Place at C. 
The market place consisted of seventeen houses not numbered. 
It was held that the notice sufficiently satisfied the statute. 
Hawkins, J., said that the justices have some discretion in 
deciding that the notice is sufficiently specific or is too vague. 


Conditions 
By s. 6 (2) of the Licensing Act, 1953, the justices may 
attach to the grant of a new justices’ on-licence except for 
wine alone or spirits alone such conditions governing the 
tenure of the licence and any other matters as they think 
proper in the interests of the public. This is a question 
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of fact for the justices (R. v. Sussex Confirming Authority; 
ex parte Tamplin & Sons’ Brewery (Brighton), Lid. (1937), 
54 T.L.R. 46; 81 Sor. J. 885). There is no power 
to attach conditions to an off-licence, although licensing 
justices frequently ask for undertakings to be given. A notice 
of application may include the conditions which it is sought 
shall attach to the licence if granted. Though it is not a 
requirement of law, it may be desirable, say, in an application 
for a six-day licence or an early closing licence (where in each 
case only six-sevenths of the usual excise duty will be payable 
or where, in both cases, only five-sevenths is payable) or for 
what is commonly called a restaurant licence. The inclusion 
of conditions may avoid opposition to the application if a 
prospective opposer knows the extent of the licence desired, 
On the other hand, it was the inclusion of the expression of 
the willingness of the applicant to accept certain conditions 
which originally led to the difficulties in R. v. Poole Licensing 
JJ., supra, although that case was decided on other matters, 
Lord Goddard, C.J., did say, however: “It is, perhaps, 
a pity that he (the applicant) did not apply for an unrestricted 
licence and leave the justices to impose such conditions as 
they thought fit.” It is considered each notice must depend 
on the facts of the application, but careful thought must 
necessarily be given. Where it is intended that a licence 
shall be surrendered on the grant of a new licence, by 
s. 7 (2) (0) of the Act, where the licence to be surrendered is a 
licence for premises other than those for which the new licence 
is granted, those other premises must be specified in the 
notice of application, and a copy of the notice must be served 
by registered post on the registered owner of the other premises 
and the holder of the licence to be surrendered, except where 
he is the applicant. 
Service 

Schedule III provides that the notice for the chief officer 
of police, the clerk to the rating authority or the chairman 
of the parish council or meeting, if served by post, shall be 
served by registered post. It is not so prescribed for the clerk 
to the licensing justices, but is obviously desirable Ex abundanti 
cautela, the notice for the chief officer of police should be sent 
to his headquarters, although in some licensing districts, it is 
believed, service may be effected at a local police station if the 
chief officer is prepared to accept service there on the assump- 
tion that he is in occupation of each police station in his area. 
R. v. Riley (1889), 53 J.P. 452, does not seem to prohibit this. 
It is for the licensing justices to decide whether the notices 
have been duly posted and served and an applicant must be 
prepared to prove this (R. v. Hayhurst (1897), 61 J.P. 88). 


Adjournment 


By s. 29 of the Act, where an applicant has, through 
inadvertence or misadventure, failed to comply with the 
requirements of Sched. III the licensing justices may, upon 
such terms as they think fit, postpone consideration of the 
application and if, on any such postponed consideration, they 
are satisfied that any terms so imposed have been complied 
with, may deal with the application as if the requirements 
had been complied with. j.V.R. 





Mr. GARTH HoPkKINsS, senior assistant solicitor to Caernarvon- 
shire County Council, has been appointed deputy clerk to the 
council, 

Mr. W. M. IncuHaM, assistant solicitor to Swansea County 
Borough, has been appointed senior assistant solicitor to Plymouth 
Corporation in succession to Mr. R. W. T. Cass. 





Mr. STANLEY Morris, town clerk of Brackley, Northants, 
has been appointed town clerk of Ruthin, Denbighshire. He 
will take up that post at the end of February, 1957. 

Mr. R. H. Browne and Mr. J. STUART-SMITH have been appoil- 
ted an assistant Judge Advocate General and a deputy Judge 
Advocate, respectively, with effect from 1st January, 1957. 
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THE FUTURE OF THE UNADMITTED MAN 


The author is the Hon. General Secretary of the Solicitors’ Managing Clerks’ Association, 
and THE SOLICITORS’ JOURNAL must not be taken to agree with the views expressed. 


To those engaged in the profession of the law as well as to 
a small section of the general public the solicitor’s managing 
clerk is recognised as one who by diligent study (usually in 
his own time) and long experience has become an expert in 
the branch of the law in which he is engaged. His efficiency 
and value both to his employer and to clients has been often 
commented upon by Her Majesty’s judges, by counsel and 
by solicitors, and it is generally acknowledged among them 
that his position carries with it considerable responsibility. 


The question is sometimes asked “ What is a solicitor’s 
managing clerk ?’”’ and this frequently draws the response, 
“Well, of course, everyone knows exactly what is meant by 
the expression,” but to provide an accurate definition is a 
matter of some difficulty, and this is largely due to the fact 
that there is no nationally recognised standard by which 
he may be measured. 


It is generally recognised in the profession that to be a 
managing clerk is the goal of those who enter a solicitor’s 
office and who do not intend to qualify as solicitors, but there 
is no clearly defined path to that goal. Most managing 
clerks entered the profession not by choice but because they 
obtained a post as office boy to a solicitor at a time when 
employment was scarce. That situation no longer exists, 
and young people leaving school have set before them the 
careers offered by professions, trades and industries and they 
are able to choose the post for which they believe they have 
an aptitude and which offers the best prospect of advance- 
ment and remuneration. The unadmitted side of the solicitor’s 
profession can never be considered in connection with such a 
choice, as advancement in a solicitor’s office is so haphazard 
as to be incapable of forecast and salaries paid vary so greatly 
as to make it impossible to measure even approximately the 
financial rewards which can be obtained. As a result, the 
number of young people entering the profession as unadmitted 
staff has become very small indeed and the disappearance 
of managing clerks in the foreseeable future is a possibility 
which is viewed by many solicitors with considerable concern. 


The recruitment problem 


If solicitors are to retain in their offices unadmitted staff 
(other than shorthand-typists) it is essential that this side 
of the profession should be put on a career basis, with a proper 
scheme for advancement from entry through various grades 
to managing clerkship, and that there should be a clear 
indication of the approximate remuneration which would 
be receivable at the various stages and also the rights and 
privileges which would be enjoyed by those who qualify 
as managing clerks. If this were done, it would be possible 
for The Law Society (on behalf of solicitors generally) to 
advertise in the Press and to circularise headmasters, youth 
employment offices, etc., with details of a career in the 
solicitors’ profession which could be placed before school- 
leavers. If the salaries in such a scheme were in keeping 
with the experience and skill possessed by managing clerks 
and the responsibility undertaken by them, the law would, 
even in competition with banks, insurance companies, etc., 
where the salaries and advancement are clearly defined, receive 
a larger proportion of the young people seeking employment 
than it does at present, 





A suggested solution 


With a view to a solution, or partial solution, of this 
problem of recruitment of unadmitted staff and to ensure 
that a managing clerk is a properly trained and qualified 
person with a professional status and as such receiving 
adequate remuneration, the Council of the Solicitors’ Managing 
Clerks’ Association prepared a scheme of training and 
examination. 


The scheme provided that— 


(1) A managing clerk be defined as a person who had 
attained the age of thirty years and the holder of (a) a 
certificate granted by The Law Society and the Association 
under the present certification scheme, or (d) a certificate 
granted pursuant to the provisions of the new scheme. 

(2) A certificate under the new scheme be granted only 
to those who had attained the age of thirty years and had 
(a) been employed in a solicitor’s office for a period of not 
less than ten years (seven consecutive immediately pre- 
ceding the application); (d) attended the courses of 
instruction provided for in the scheme; and (c) passed 
the prescribed examinations ; with a proviso for certain 
exemptions from (d) and (c) in appropriate cases. 

(3) Certificates be granted in respect of groups of subjects 
falling under general headings of conveyancing, litigation, 
commercial and accounts and costs. 

(4) Training instruction and examinations be related to 
the daily work of unadmitted staff, and to fall into three 
stages— 

Stage 1.—A period of at least two years during which 
a minimum number of attendances would have been 
made at approved courses dealing with office routine 
and the elementary stages of the group of subjects 
chosen and, at the end of the period, sitting for, and 
passing, an examination. 

Stage 2.—A further period of three years with further 
courses covering an intermediate stage and examinations 
at the conclusion. 

Stage 3.—A final period of five years with advanced 
courses and a final qualifying examination which would 
replace the present certificate examination. 


(5) The holder of a certificate should have certain rights 
and privileges to be agreed with The Law Society. 





The scheme envisaged some form of registration under the 
control of the Association, which would stand in relation to 
the profession of solicitors’ managing clerks in the same way 
as The Law Society stands in relation to the solicitors’ 
profession. 


It has been suggested that the period of ten years of training 
is too long, since those seeking to qualify as solicitors serve 
only five years articles. It is a fact, however, that a large 
part of the value of a manging clerk is his experience of the 
practice of the law, and it is considered that very few with 
less than ten years in a solicitor’s office could properly be 
called managing clerks. The suggestion that the unadmitted 
managing clerk will be replaced by the young solicitor is 
unlikely to prove satisfactory by reason of lack of experience, 
and if he makes the grade he will want to practise, either 
alone or in partnership, on his own account. It is suggested 
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that neither solicitors nor their clients would find such a 
change to be of advantage. 

To achieve the object of recruitment to the solicitor’s 
profession, it is essential that such a scheme should make 
provision for putting the employment of unadmitted staff 
on a career basis, with an indication of the approximate 
remuneration which could be expected at the various stages 
of advancement and showing the rights and privileges which 
would be enjoyed by those who qualified as managing clerks. 
This part of a scheme must, of necessity, be provided by the 
solicitor-employer and with that end in view the Association’s 





AN interesting contribution to the problems of estate agents’ 
commission which appeared at p. 760, ante, expressed doubt 
as to the accuracy of the theory which the present writer had 
propounded that the estate agent’s contract was really one 
with executed consideration like reward cases (see ante, 
pp. 79, 301). 

The basis of the original theory, it may be recalled, was 
that since the House of Lords in Luxor (Eastbourne), Lid. v. 
Cooper [1941] A.C. 108 had indicated that an estate agent, 
when given a mandate, was not obliged to do anything 
towards finding a purchaser and could, if he wished, remain 
entirely inactive, and since there was no implied term that 
the principal would not revoke the agent’s authority, it 
followed upon such an absence of obligations and mutuality 
that there could be no contract until the terms of the mandate 
had been performed. 

What, in those circumstances, inquired the contributor, 
“becomes of the estate agent’s duty to get the best price as 
laid down in Keppel v. Wheeler [1927] 1 K.B. 577?” Such 
obligation only arises, he further suggests, because the agent 
has a contract of appointment rather than of employment. 


It should be said at the outset that whilst the existence of 
an express or implied contract is at some stage a pre-requisite 
to a claim for remuneration, the existence of a contract is 
not a sine gua non to the creation of an estate agent’s authority. 
All that an estate agent is given is a mandate to produce a 
certain result, which he may or may not seek to fulfil, coupled 
with a unilateral promise by the principal that he will be 
paid a stipulated reward if and when the result is achieved ; 
it is not essential, in such a case, to have a legal contract 
before obligations may arise. As is stated by Street in The 
Foundations of Legal Liability (vol. II, p. 342): “Let us 
first put away the notion that agency is itself a contract. 
It is a relation and though this relation may result from a 
contract and though contractual rights often flow from it, 
agency itself does not necessarily originate in contract.” 
The law, recognising the peculiar and fiduciary relationship 
which arises between a principal and a person authorised to 
act on his behalf, takes into account the special trust which 
the principal thus bestows upon the person so authorised, 
and implies from the relationship a series of duties which 
become incumbent upon the agent, such as the duties to act 
with the utmost good faith, not to make a secret profit, etc. 


Effect of Keppel v. Wheeler 


“'L.W.M.,” who contributed the article in question, 
wrote of Keppel v. Wheeler as having decided that it is an 
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scheme was submitted to The Law Society for consideration 
by its Council on behalf of solicitors. Correspondence, 
discussions and meetings in relation to the scheme extended 
over a period of nearly two years, at the end of which time 
The Law Society made it quite clear that it was not prepared 
to support any kind of tangible benefit as part of any scheme, 
It is the view of the Association that, if The Law Society 
does not change its view on this matter, solicitors will be 
faced with the ultimate disappearance from their offices of 
the unadmitted managing clerk and, indeed, of all unadmitted 
staff other than secretarial staff. 
NorMAN P. R. LOCKYER. 





estate agent’s duty to obtain the best price. It is true that 
such a proposition is found in the headnote to the case and 
that the words used, namely: ‘‘ Agents employed to sell land 
are generally employed to obtain the best purchase price 
reasonably obtainable,”’ are taken from the third judgment 
of the Court of Appeal, delivered by Sargant, L.J. A careful 
reading of the report, however, will reveal beyond doubt that 
the passage in the headnote is not supported by the decision 
and that the observations of Sargant, L.J., are purely obiter, 
the point not being before the court for decision at the time. 
In Keppel v. Wheeler the estate agent, having submitted an 
offer to the principal which had been accepted by him subject 
to contract, stood by and allowed the principal to turn the 
arrangements into a binding contract for sale without 
communicating to him the fact that he had meanwhile 
received a better offer. What Keppel v. Wheeler decided, and 
no doubt rightly decided, was not that it is an estate agent’s 
duty to obtain the best price but that it is his duty having once 
submitted an offer, and having thus begun to act under the 
mandate, to submit any better offer of which he gets knowledge. 
If Keppel v. Wheeler bore the construction for which 
“L.W.M.” contends then an agent would throughout be 
responsible to his principal to secure the best price reasonably 
obtainable at the time and would inevitably be responsible 
for neglect todo so. The House of Lords in Luxor (Eastbourne), 
Lid. v. Cooper, some fourteen years later, made it quite clear 
that neither of those propositions is maintainable. 


Some anomalies 


“L.W.M.” then asserts that we are forced back to the view 
that the estate agent’s contract has these features, namely, 
on the one hand he need not act ; if he does act he only gets 
commission if he does the act which, on a true construction 
of the contract, is the one on which it is payable. The fact, 
asserts ‘‘ L.W.M.,” that the vendor may take away the agent's 
chance of earning by cancelling instructions balances the aspect 
of the case that the agent need not act, but he is vested with 
authority until revocation by virtue of the contract. If 
“L.W.M.” is right in that respect then, as a matter of 
principle, the contract of an estate agent is unique in English 
law as being the only class of contract in which two people can 
solemnly bind themselves by contract yet either can unilaterally 
withdraw without any liability to the cther. How odd, 
therefore, that Lord Russell of Killowen in Luxor (Eastbourne), 
Ltd. v. Cooper should have observed (at p. 124) : ‘‘ Commission 
contracts are subject to no peculiar rules or principles of their 
own. The law which governs them is the law which governs 
all contracts and all questions of agency.” 
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Since, under the general law, agency does not necessarily 
arise from contract, notice of revocation may be given at any 
time before the authority is wholly exercised, subject to any 
right to damages on the part of the agent for breach of contract, 
where such a contract exists (Turner v. Goldsmith [1891] 
1 Q.B. 544, C.A.). Thus a person appointed a general agent 
for five years can recover damages if prevented from acting 
for that period. There seems little doubt, in the light of 
Luxor (Eastbourne), Lid. v. Cooper, that the mere fact that a 
principal might additionally promise to allow the agent to act 
as estate agent, in competition with others, for a fixed period 
would give the agent no better right to damages than he 
normally possesses. This, it is submitted, is because there is 
no contract of employment but merely a limited mandate. 

Again, it is difficult, on the proposition propounded by 
“ L.W.M.,” to understand from where one is to divine the 
benefit and detriment which in English law must move from 
the parties to a contract. The principal promises a commission 
upon a certain event, the agent promises nothing. He does 
not undertake to act under the mandate or to do anything 
at all. Indeed, as the contributor indirectly concedes in a 
different context, far from the agent being under an obligation 
to get the best price for his principal, he is not under obligation 
to get a price at all. 


The better offer 


How then can the undoubted duty, which falls upon an 
estate agent who hears of a better offer, to submit it to the 
principal to whom he has previously submitted an earlier 
offer, be reconciled with the proposition that until he has 
performed his mandate, which is usually procuring someone 
who enters into a binding contract of purchase, he has no 
contract of employment binding upon him? Assume an 
estate agent is given a mandate to find a purchaser. It is 
clear beyond a peradventure that if he elects in the words 
of Viscount Simon “to do nothing at all” and an offer is 
submitted to him in respect of the property by a prospective 
purchaser he is under no obligation whatsoever to submit 
it to his principal. That does not give the appearance of a 
man bound by contract of appointment or otherwise. Secondly, 
assume that he elects to act under the mandate and having 
submitted an offer to his principal hears of a better offer. The 
liability of the agent to his principal will then depend not 
simply upon his failure to submit the better offer but upon 
whether or not the principal binds himself to the first offer and 
whether he continues as agent between the time of the two 
offers ; if the principal does not do so, then, although there may 
be a better offer of which he has no knowledge, he will have 
suffered no damage (excepting on one basis to be examined 
below) since when he does get knowledge of the better offer 
he will still be open to accept it. It cannot be argued against 
this proposition by “ L.W.M.” that the agent could be made 
liable for the failure to submit the offer, if he had meanwhile 
bona fide determined his own mandate, since he has already 
conceded that the agent is not obliged to act for the principal 
at all and that must include the right to withdraw at any 
time from further efforts in the procuring of a purchaser. 

Now consider the third hypothetical case where the 
principal binds himself by contract to sell to a party 
introduced by the agent, being ignorant of a better offer 
received and not communicated to him by the agent, it is 
submitted that in those circumstances the agent impliedly 
represents that the offer being accepted by his principal is 
the best offer that the agent has up to that moment received. 
In those circumstances it is not only right in principle but 
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more than equitable that the agent should be responsible in 
damages to his principal for having failed to disclose that a 
better offer was in fact available. Although liability may 
ilius arise by reason of the relationship which exists between 
the parties, it might equally well be said to arise by reason 
of the consideration having been executed by the agent and 
a true contract having come into existence upon the basis of 
a continuing representation which goes to its very root. It 
remains to consider the exception likely to arise under the 
second hypothetical set of circumstances postulated above, 
Assume the principal, being uninformed of a better offer 
received by the agent than the one submitted to him, 
completes a contract of sale elsewhere, otherwise than through 
the agent, at a less price than the better offer. It might then 
with justice be said that the principal will have suffered 
damage, since had he been informed of the better offer he 
could have accepted it. Nevertheless, if the agent had 
terminated his mandate, as he had the right to do, before the 
better offer was received, there could quite clearly be no 
action brought against him for failure to submit it. Support 
for that proposition is to be found in Keppel v. Wheeler itself, 
where at p. 586 Banks, L.J., said: “‘ I am satisfied after the 
very full discussion which has taken place that at any rate 
their duty as agents did not terminate until the contracts 
were exchanged between the plaintiff and Mr. Essam. I do 
not mean that they were bound to look out for other 
purchasers, but I do mean that so long as they continued agents 
(the italics have been added) it was their duty to communicate 
any offer which came to them larger or more satisfactory 
than the one which they had already submitted to their 
principal.” It is not safe to assume, therefore, that in those 
hypothetical circumstances mentioned above the agent is 
necessarily liable to his principal. This point has never been 
decided and was certainly not decided by Keppel v. Wheeler. 
Indeed, in that case, it was conceded and therefore never in 
issue, firstly, that so long as the agent continued to be the 
agent of the principal he was under an obligation to make all 
proper disclosures, and secondly, that if whilst still the 
plaintiffs’ agent he had received a further offer he was under a 
duty to disclose that fact. The proposition propounded by 
the writer has never been fully considered in that or in any 
other case, and if the theory of a continuing representation 
by the agent be the right one, then it may well be that the 
principal, by choosing to complete his sale otherwise than 
through the services of the agent, may take the risk of losing 
the right of action which he might otherwise have had against 
the agent, had he completed the transaction with the party 
introduced by him. It is perhaps proper to observe that the 
decision in Peter Long & Partners v. Burns [1956] 1 W.L.R. 
1083 ; ante, p. 619, which was the occasion for ‘“ L.W.M.’s” 
article, does not appear to have involved any new of 
surprising point of law. In that case the agent’s commission 
was agreed to be payable upon their procuring a person who 
entered into a binding contract. The court held that since 
the contract could be avoided for misrepresentation it was 
not “ binding’’ and could quite simply have founded its 
decision on the fact that the mandate had not been performed, 


We must be grateful to ‘‘L.W. M.” for having raised again 
a number of points which were first considered in 1947 
(Gratton-Doyle and Napley on the Law of Remuneration of 
Auctioneers and Estate Agents, p. 125) ; but whatever doubt 
must still remain as to the form which estate agents’ contracts 
may ultimately be found to take it is submitted that the 
reasons propounded in the recent article do not materially 
alter the situation. Davip NAPLEY. 
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Harding, F.R.1.C.S., 
Ss. » FAL 


LONDON SUBURBS 


Finchley and Barnet.—SPARROW & SON, Auctioneers, 
Surveyors and Valuers, 798 High Road, N.12. Est. 1874. 
Tel. HIL 5252/3. 


Hammersmith.—MORTON & WATERS, 310 King 
Street. Valuations, Surveys. Estates Managed. Tel. 
Riverside 1080 and 4567. 


Hanwell.—S. BURGIS PARISH, F.V.I., F.F.S. Surveyor, 
Valuer and Land Agent, 6! Greenford Avenue, W.7. 
Tel. Ealing 1936 and 2415. 


Harrow.—P. N. DEWE & CO. (P. N. Dewe, F.A.L.P.A., 
W. H. Atkins, F.A.1., G. Ferrari, A.R.I.C.S., A.A.L., 
M.R.San.1.), 42 College Road. Tel. 4 . Furniture 
Sale Rooms. Branch offices Hillingdon and Aylesbury. 


Harrow.—CORBETT ALTMAN & CO., A.R.I.C.S., A.A.l., 
40 College Road, Harrow. Tel. 6222. Also Rating, 
Compensation and Planning Surveyors. 

Hendon.—DOUGLAS (ere & PARTNERS, LTD. 
—Douglas Martin, F.A.L.P.A., F.V.A.; Bernard Roach, 

F.A.L.P.A.; Jeffrey pio BV.A. 3 John Sanders, 
F.V.A. ; Alan Pritchard, A.V.A., Auctioneers, Surveyors 
ot. Hendon Central Tube Station, N.W.4. Tel. 
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Hendon.—M. E. NEAL, F.A.I., 102 Brent Sereet, N.W.4. 
Tel. Hendon 6123. Established 1919. 


Hendon and Colindale—HOWARD & MANNING 
(G. E. Manning, F.A.L.P.A., F.V.1.), Auctioneers, Sur- 
veyors and Valuers, 2/8 The way, West Hendon, 
N.W.9. Tel. Hendon 7686/8 and at Northwood Hills 
Middx. Tel. Northwood 2215/6. 


Iford.—RANDALLS, F. RA. C.S., Chartered Surveyors and 
1884), 67 Cranbrook Road. 
Tel. ILFord ‘201 (3 lines). 


Leyton.—R. CHEKE & CO., 252 High Road, E,10. 
Tel. Leytonstone 7733/4. And ten other offices. 


Leyton.—HAROLD €. LEVI & CO. F.A.LP.A., 
Auctioneers and Surveyors, 760 Lea Bridge Road, 
Leyton, E.17. Tel. Leytonstone 4423/4424. 


Leytonstone.—COMPTON GUY, Est. 1899, Auctioneers, 
—- and Valuers, 55 Harrington Road. Tel. 
x f 1123. And at ! Cambridge Park, W: 
Tel. Wan 5148; 13 The Broadway, Woodford Green. 
Tel. Buc 0464. 
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Leytonstone.—PETTY, SON & PRESTWICH, F.A.I., 
Chartered Auctioneers and Estate Agents, 682 Hig 
Road, Leytonstone, E.!!]. Tel. LEY 1194/5 and at 


Wanstead and South Woodford. 


Mill Hill—COSWAY ESTATE OFFICES, 135/7 The 
Broadway, N.W.7. Tel. Mill Hill 2422/3422/2204. 


Muswell Hill and London Generally.—ALFRED 
, SLINN & CO., Surveyors and beret Muswell Hill 
Broadway, N. 10. Tel. TUDor 1212/2004, 





Putney.—QUINTON & CO., F.A.I., Surveyors, Chartered 
Auctioneers and Estate Agents, i ‘maaed Richmond 
Road, S.W.15. Tel. Putney 6249/6617. 

South Norwood.—R. L. COURCIER, Estate Agent, 
Surveyor, Valuer, 4 and 6 Station Road, S.E.25. Tel. 
LiVingstone 3737. 

Stanmore.—GLOVER of STANMORE, F.V.I., The 
Broadway (and at Station). Grimsdyke 2241 (5 lines). 
Streatham.—T. J. WILLIAMS, F.V.I., 221 Streatham 
High Road, S.W.16. Tel. STR 2066/7/8. 








——— & HILLYER (A. Murphy, FAL, 
F.V.A.), Auctioneers, Surveyors, Valuers and 
Managers, 270/2 West Green Road, N.I5. Tel, 
BOW 3464 (3 lines). 

Wandsworth (Borough of), Battersea and S.W, 
Area.—MORETON RICHES, Surveyor, Auctioneer 
and Valuer, House and Estate Agent, 92 East Hill, 


Wandsworth, S.W.18. Tel. VANdyke aicejatey. 

Wood Green—WOOD & LOAC Ch 
Auctioneers and Estate Agents, Surveyors and Valuers, 

235 High Road, N.22. Tel. Bowes Park 1632. 








PROVINCIAL 








BEDFORDSHIRE 
Bedford.—)J. R. EVE & SON, 40 Mill Street, Chartered 
Surveyors, Land Agents, Auctioneers and Valuers. 
Tel. 67301/2. 
Bedford.—ROBINSON & HALL, I5A St. Paul’s Square, 
Chartered Surveyors. Tel. 2201/2/3. 
Luton.—CUMBERLANDS (Est. 1840). Land and Estate 
Agents, Auctioneers, 9 Castle Street. Tel. Luton 875/6. 
Luton.—RICHARDSON & STILLMAN, Chartered 
Auctioneers and Estate Agents, 30 Alma Street. 


Tel. Luton 1583. 
BERKSHIRE 

Abingdon, Wantage and Didcot.—ADKIN, BELCHER 
& BOWEN, Auctioneers, Valuers and Estate Agents. 
Tel. Nos. Abingdon 1078/9. Wantage 48. Didcot 3197. 

Bracknell.—HUNTON nog a 1870. Auctioneers 
and Estate Agents, Valuers. Bs 

Faringdon.— BS & CHAMBERS, Chartered Sur- 
veyors, Chartered Auctioneers and Estate Agents. 
Tel. ae 2113. 

Newbury.—DREWEATT, WATSON & BARTON. 
Est. 1759. Chartered Auctioneers, Estate Agents and 
Valuers, Market Place. Tel. |. 

Newbury and Hungerford.—A. W. NEATE & SONS, 
Est. 1876. Agricultural Valuers, Auctioneers, House 
and Estate Agents. Tel. Newbury 304 and 1620, 
Hungerford 8. 

Reading.—HASLAM & SON, Chartered Surveyors and 
Valuers, Friar Street Chambers. Tel. 54271/2. 

Windsor and Reading.—BUCKLAND & SONS, High 
Street, Windsor. Tel. 48. And 154 Friar Street, 
Reading. Tel. 2890. Also at Slough and London, W.C. 


BUCKINGHAMSHIRE 

Amersham and The Chalfonts.—SWANNELL & SLY, 
Hill Avenue, Amersham. Tel. 73. Valuers, Auctioneers, 

eetc. 

Aylesbury.—PERCY BLACK & CO., Chartered 
Surveyors, Chartered Auctioneers and Estate Agents, 
21 High Street. Tel. 4661/3. 

Aylesbury.—W. BROWN & CO., 2 Church Street. 
Tel. 714. Urban and Agricu'tural practice 

High Wycombe.—HUNT & NASH, F.R.I.C.S., F.A.L., 
Chartered Surveyors, 15 Crendon Street. Tel. 884. 

Slough.—_EDWARD & CHARLES BOWYER, Chartered 
Surveyors, 15 Cu — Street. Tel. Slough 20321/2. 

Slough. re BUCKLAN D & SONS, 75 High Street. Tel. 

21307. Also at Windsor, Reading and London, W.C.1. 


CHESHIRE 

Altrincham.—STUART t-te & CO., Auctioneers, 
etc., 8 The Downs. Tel. 2368. And at Manchester. 

Birkenhead.—SMITH & SONS (Est. 1840), Auctioneers, 
Valuers. Tel. Birkenhead 1590. And at Liverpool. 

Chester.—BERESFORD, ADAMS & SON (Est. 1899), 
Auctioneers, Valuers and Surveyors, 22 Newgate 
Street. Tel. No. 23401. 

Chester.—BROWNS OF CHESTER, LTD., Auctioneers, 
Valuers and Estate Agents, 103 Foregate Street. 
Tel. Chester 21495/6. 

Chester.—SWETENHAM, WHITEHOUSE & CO., 
Auctioneers, Estate Agents, Surveyors, Valuers, 
5 St. Werburgh Street. Tel. 204 

Congleton.—LOUIS TAYLOR & SONS, F.A.I., Chartered 
Auctioneers and Estate aed - High Street. Tel. 91. 

Congleton.—W. J. WHITTAKER & CO., Incorporated 
Auctioneers, —— and _oak Agents, Congleton, 
Cheshire. = 24! 

Crewe.—HEN ‘MANLEY & 

Auctioneers f atone Crewe (Tel. 2654) iy ma ag 

Macclesfield.—_BROCKLEHURST & CO., Auctioneers, 
Valuers, Estate Agents, King Edward Street. Tel. 2183. 

Nantwich, Northwich, Winsford & Tarporley.— 
JOSEPH WRIGHT, Auctioneers, Valuers and Estate 
Agents, | Hospital Street, Nantwich. Tel. 5410. 

Northwich.—MARSH & S Auctioneers, Valuers, 
Estate Agents, 4 Bull Ring. Tel. 2216. 

Stockport.—HOPWOOD & SON (Est. 1835), Chartered 
Auctioneers, Valuers, Estate Agents, 69 Wellington 
Road South. Tel. STO 2123. 

CORNWALL 

Falmouth.—A. PEARSE JENKIN & PARTNERS, Est. 1760, 
Valuers and Estate Agents, Polytechnic Hall. 

Truro.—R. G. MILLER & CO., Incorporated Auctioneers, 
Valuers and Estate Agents, 62 Lemon Street. Tel. 
Truro 2503. 

Truro.—EDGAR H. BROAD, Auctioneer, House, Land, 
Estate Agent and Valuer, Bridge Auction Rooms, Old 
Bridge Street. Tel. Truro 3450. 

DERBYSHIRE 

Derby.—ALLEN & FARQUHAR, Chartered Auctioneers 
& Estate Agents. Derwent House, 39 Full Street. Tel. 
Derby 45645 (3 lines). 


DEVONSHIRE 


Axminster, East Devon, South Somerset and West 
Dorset Districts——R. & C. SNELL, Chartered Auc- 
tioneers, Estate Agents, Valuers and Surveyors, 
Axminster (Devon), Chard (Somerset) and Bridport 


(Dorset). 
Barnstaple and N. Devon.—J. GORDON VICK, 
F.R.I.C.S., F.A.I., Chartered Surveyors, Chartered 
Auctioneer. Tel. 4388. 


Bideford and North Devon.—R. BLACKMORE & SONS, 
Chartered Auctioneers and Valuers. Tel. 1133/1134. 
Brixham and Torbay.—FRED PARKES, F.A.L.P.A., 
Estate Agent, Auctioneer and Valuer, 15 Bolton Street. 

Tel. 2036. 

Exeter.—RIPPON, BOSWELL & CO., Chartered 
Auctioneers and Estate Agents, Valuers and Surveyors. 
Est. 1884. Tel. 59378 (3 lines). 

Exeter and District.—ANDREW REDFERN, F.A.l., 
Chartered Auctioneer, 3! Princesshay, Tel. 58374/5. 
ilfracombe.—W. C. HUTCHINGS & CO., Incorporated 
9a Valuers and Estate Agents. Est. 1887. 

el. ; 

Okehampton, Mid Devon.—J. GORDON VICK, 
Chartered Surveyor, Chartered Auctioneer. Tel. 22. 

Sidmouth.—POTBURY & SONS, LTD., Auctioneers, 
Estate Agents and Valuers. Tel. 14. 

Sidmouth and East Devon.—THOMAS SANDERS 
AND STAFF, Chartered Auctioneers and Estate Agents, 
Libra House, Sidmouth. Tel. 3433 and Axminster. 
Tel. 3341. 

Torquay.—COX & SON, Chartered Surveyors and 
Estate Agents, 8 Strand. 

Torquay and South Devon.—WAYCOTTS, 5 Fleet 
Street, Torquay. 

DORSETSHIRE 

West Dorset.—ALLEN, TAYLOR & WHITFIELD, 

25 East Street, Bridport. Tel. 2929. 


EAST ANGLIA 


Norfolk-Suffolk.—THOS. WM. GAZE & SON, Crown 
Street, Diss. (290/291). Est. a Century. Chartered 
Auctioneers. Agricultural, Property and Chattel Valuers. 


ESSEX 

Benfleet, Hadleigh and South-East Essex.—Messrs. 
JOHN S. LLOYD, F.A.I., Chartered Auctioneers and 
Estate Agents, Estate House, Hadleigh, Essex. Tel. 58523. 
TAYLOR & CO., Chartered Surveyors, Auctioneers, 
17 Duke Street. Tel. 55561/2/3, Billericay Tel. 112 and 
Braintree Tel. 102. 

Che! cry ag —. Ogg a many 
TAYLOR & CO., Cha yors, Auctioneers, 
17 Duke Street. Tel. ria Billericay Tel. 112 and 
Braintree Tel. 1564. 

Clacton-on-Sea.—DONALD COTTAGE, EAVES AND 
STORY (Chas. W. Eaves, F.A.!., J. V. Story, A.A.L.P.A.), 
67/69 Station Road. Tel. 857/8. 

Colchester and District.—C. M. STANFORD & SON 
(Partners and Senior Personnel fully qualified members 
of Professional Institutes), 23 High Street, Colchester. 
Tel. 3165 (4 lines). 

Hornchurch.—HAYWARD & CO., Surveyors, Valuers 
and Estate Agents, 163 High Street. Tel. 294. 

Ilford.—S. A. HULL & CO., F.A.I., Chartered Auctioneers, 
and Estate Agents, 16 Clements Road. Tel. ILFord 4366/7. 
4 at 404 Cranbrook Road, Gantshill. Tel. Valentine 

llford and Goodmayes.—C. EVES & SON (Est. 1899), 
Auctioneers, Surveyors and Estate Agents, 7 Goodmayes 
Road, Goodmayes. Tel. Seven Kings 1153 and 7631. 

Leigh-on-Sea.—_GORDON LANE & BUTLER, Auctioneers 
and Surveyors, 125 Rectory Grove. Tel. 78340, 

Leigh-on-Sea.—HAIR (FREDK. G.) & SON, Auctioneers, 
and Surveyors, 1528 London Road. Tel. 78666/7. 

Leigh-on-Sea, Rayleigh& Country Districts.—HAROLD 
W. PINCHBECK, ryt ee & Valuer, 
(Pinchbeck Chapman & Co.), 80 Rectory Grove, Leigh- 
on-Sea (75002) & High Street, Rayleigh. Tel. 24. 

Maldon.—CLAUDE C. COWELL, F.A.L.P.A., 
9 London Road. Tel. 88. 

ay ne serge poly a SON & DAVIS, Chartered 
Auctioneers and Esta ents, 37 Victoria Avenue. 
Tel. Southend 3737. we 33 Hamlet Court Road, 
Westcliff-on-Sea. 

Southend, Westcliff and Country Districts.— 
H. V. & G. SORRELL, Chartered Surveyors, Auctioneers 
and Estate Agents, 40 Clarence Street, Southend. 
Tel. Southend 42225. And at High Street, Rayleigh. 


(continued on p. ix) 
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ESSEX (continued) 

Southend, Westcliff and South East Essex.—TALBOT 
& WHITE, Chartered Surveyors, Valuers, Auctioneers 
and Estate Agents. Established 1885. 34 Clarence Street, 
Southend-on-Sea. Tel. Southend 48137/8, and 29 and 








31 Hamlet Court Road, Westcliff-on-Sea. Tel, 
Southend 47821/2. 
GLOUCESTERSHIRE 


Bath and District and Surrounding Counties— 
COWARD, | mhivad & MORRIS, Surveyors, Auctioneers 
and Estate a 14 New Bond Street, Bath. Tel, 
Bath 3584, 3150 and 61360. 

Bath, Somerset, Glos. and Wilts.—FORTT, HATT 
AND BILLINGS (Estab 1901), Auc sand 

Estate Agents, New Bond Street Chambers, ‘Bath, 
Tel. Bath 4268. 

Bristol—ALDER (STANLEY) & PRICE, ou 
Surveyors, Chartered egg and Estate Agents, 

7 St. Stephen’ —— Bristol, |. Tel. 2030 and Branches, 

gar emt te BROS. '& PARHAM (Est. 1848), 

er < g ee Cel 21331 (5 lines). And at Weston- 
super- 

Bristol.—JOHN £. PRITCHARD & CO. (Est. 1790), 
Chartered Auctioneers and Estate Agents, Surveyors 
or = 82 Queens Road, Bristol, 8. Tel. 24334 

ines). 

Cheltenham.—G. H. BAYLEY & SONS, Chartered 
— and Estate Agents, Valuers, 27 Promenade. 

el. a 

Cirencester —HOBBS & CHAMBERS, Chartered 
Surveyors, Chartered Auctioneers and Estate Agents, 
Tel. Cirencester 62/63. 

Gloucester.—SANDOE & SONS, Chartered Auctioneers 
and Estate Agents, Valuers, 4/5 Market Parade, 


HAMPSHIRE 

Aldershot.—ALFRED PEARSON & SON, Auctioneers, 

Estate wg Surveyors and Valuers, 136 Victoria 
Road. Tel. 17. 

Aldershot and Surrey and Hants Borders— 
KINGHAM & KINGHAM, Auctioneers, Estate —_ 
Surveyors and Valuers, an House, Grosvenor 
Aldershot. Tel. 653 (2 lines). 

Alton.—CURTIS & WATSON, Auctioneers, Surveyors, 
es) and Land Agents, 4 High Street. Tel. 226! 

ines). 

Andover.—B. S. ALLEN & MAY, Auctioneers, Estate 
Agents ey rtf . Bridge Street. Tel. 3417. 

Andover.—F. ELLEN & SON, Land Agents, —— 
Valuers and cae, London Street. Tel. 344 


(2 lines). 
Basingstoke.—SIMMONS & SONS, Surveyors, Valuers, 
Estate Agents and fuceioneete. Tel > . 
Surveyors, Valuers 


Bournemouth.—FOX INS, 
and Auctioneers. “52° oid Christchurch Road. 
Tel. Bournemouth =, @ lines). Branch Offices in 
all Bournemouth distri 

Bournemouth. —JOLLIFFE. & FLINT, F.R.I.C.S., FAL 
(Est. 1874), Surveyors, Valuers, Estate Agents, Echo 
Building. Tel. 36. 

Bournemouth.—RUMSEY & RUMSEY, 111 Old Christ 
church Road. Tel. Bournemouth 7080 (7 Kone 5 
Branch Offices in Hants and Dorset and 


Islands. 
Farnborough.—ALFRED PEARSON & SON, Auctioneers, 


Estate Agents, Surveyors and Valuers, Clock 


Tel. |. 
Fleet ALFRED PEARSON & SON, Auctioneers, Estate 
Agents, “i PQULTER 8 Valuers, Fleet Road. Tel. 1066 
























































Fleet.—H. J. a SON, Estate Agents, 
and Valuers, Central Es: te Offices. Tel. 86. 
Gosport.—LAWSON & "CO. ae oe Agents, 





Valuers, ~, 9 Brockhurst Road. Tel. 

Gosport.—L. S. VAIL, F.R.I.C.S., PE man: Surveyor, 
79 High Street. Tel. 8732. 

toesteieee and Milford-on-Sea.—JACKMAN AND 

(Est. 1886), Auctioneers, Valuers, ¢& 
Tel. a Mw 3292/3. 

Lymington and New Forest.—HEWITT & CO., F.Al, 
Chartered Auctioneers and Estate Agents, Surveyor 
and Valuers, High Street. mm Lymington 2323/4. 

New Milton and EWITT & (0, 
F.A.I., New Milton. a3 









Portsmouth.—P. G. LUDLOW, Angerstein Rov 
North End. Tel. 744. 

Portsmouth.—YOUNG & WHITE (Estab. 1904), 1# 
London Road. Tel. yo314 (5 lines). And at Wincheste 


Tel. 4921. 
Portsmouth, Cosham and Havant.— WHITEHEAD ¢ 
WHITEHEAD, Chartered Auctioneers and 
Agents, 82 High Street, Cosham. Tel. 16a 
est Street, Havant. Tel. 1244/5. 
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SURVIVING JOINT TENANT—EXPRESS POWER 
TO CONVEY—II 


In an endeavour to find a solution to the problem whether a 
surviving joint tenant can give a good title without appointing 
a new trustee we recently (ante, p. 853) examined various 
suggestions involving the insertion of additional clauses in 
the conveyance to the joint tenants. Broadly, these sugges- 
tions were based on the drafting of a clause which would 
protect a purchaser from the surviving joint tenant against 
any claim by persons beneficially entitled in equity as a result 
of severance of the beneficial joint tenancy. The legal 
joint tenancy cannot be severed and so the survivor must 
hold the legal estate and can convey it. If the purchaser can 
be sure that no claim can be made against him by a person 
entitled to an equitable interest he has nothing to fear from 
taking a title made by the survivor. Unfortunately we were 
obliged to conclude that clauses denying the right to sever or 
conferring an express right to convey on the survivor would not 
be effective. A provision that there shall be no severance 
is illegal. If severance does occur then the survivor will 
hold the legal estate on trust for sale, the proceeds to be held 
for persons entitled under the equitable tenancy in common. 
Title must, therefore, be made under the trust for sale with 
the result that the proposed protective clause is rendered 
invalid by the Law of Property Act, 1925, s. 27 (2). This 
subsection provides that “ Notwithstanding anything to the 
contrary in a disposition on trust for sale . . . the proceeds of 
sale . . . shall not be paid to . . . fewer than two persons as 
trustees of the disposition, except where the trustee is a trust 
corporation.” 

Although our conclusion was not helpful we were inclined 
to think that there might be other approaches to the problem 
on the same lines and we asked whether any readers had 
tackled it in the same way, and, if so, whether they were 
satisfied that there was a safe solution. A number of carefully 
considered replies have been received and we propose to refer 
to a few typical ones, although the names of the writers will 
not be given as most have asked us to take this course. 


A preliminary doubt 


Before commenting on the problem we raised one corre- 
spondent expressed doubt, in the case where (as is usual) 
there has in fact been no severance, whether a conveyance by 
the survivor and a new trustee under the trust for sale passes 
agood title. He points out that if there has been no severance 
the trust for sale ceases on the death of the former joint tenant, 
and comments: ‘‘ Despite s. 23 of the Law of Property Act 
there is therefore no trust for sale subsisting of which a new 
trustee can be appointed.” Section 23 contains the well- 
known provision that a trust for sale is, as regards the pro- 
tection of a purchaser thereunder, deemed to be subsisting 
until the land has been conveyed to or under the direction of 
the persons interested in the proceeds. In our opinion 
(and, we think, that of most members of the profession), 
these words mean that a purchaser obtains as good a title as 
if the trust for sale had continued, and so we cannot share the 
doubt expressed. 


Attempt to limit the trust for sale 
This correspondent then suggests that the problem might 
be solved by limiting the trust for sale contained in the usual 
Jomt tenancy clauses as follows: “The purchasers shall 
during their joint lives hold the property hereby assured upon 


trust to sell the same . . . in trust for themselves as joint tenants 
beneficially.” The intention is that the trust for sale should 
end on the death of one of the two joint tenan‘s and that the 
survivor should then sell as beneficial owner. We regret 
that we cannot agree with this ingenious argument as we think 
it overlooks the Law of Property Act, 1925, s. 36. This 
section provides that where a legal estate (not being settled 
land) is beneficially limited to persons as joint tenants, the 
same shall be held on trust for sale. This means that the 
legal estate in fee simple must be the subject of a trust for sale. 
Although an express power of sale is usually inserted in 
conveyances to joint tenants, the statutory trust will operate 
in any event and so we can see no purpose in endeavouring to 
limit the express power. 

Another correspondent (whe gives the interesting informa- 
tion that he has been in practice for well over fifty years) 
expresses the view that it is sufficient if the trust to sell is 
expressed to be exercisable by the purchasers or either of them. 
Again, we are sorry that we cannot agree; s. 27 (2), quoted 
above, is peremptory in its requirement that proceeds of sale 
shall be paid to not less than two individual trustees for sale 
notwithstanding anything to the contrary in the disposition on 
trust for sale. The writer makes an additional suggestion, 
however, which we think may justify further investigation 
if no method can be found of enabling the survivor alone to 
give a good title. This suggestion is that the conveyance to 
the joint tenants should contain a clause to the effect that any 
claim by persons entitled in equity as a result of severance 
should be against the surviving joint tenant alone and not 
against any new trustee appointed to act with him. For the 
present we would prefer to reserve judgment on the value of 
such a clause. 

Another viewpoint 


It is convenient to refer at this stage to a letter from a 
well known conveyancer, who writes :— 


‘Tf land is beneficially limited to A and B as joint tenants, 
the survivor becomes ‘ solely and beneficially interested’ and 
can give a good title to the purchaser under s. 36 (2) of the Law 
of Property Act, 1925 fas.amended). The survivor cannot be 
required to prove a negative, and a requisition as to severance 
would be sufficiently answered by a negative reply ; although 
the purchaser could, perhaps, require a statutory declaration 
as to no severance to be made at his own expense. The 
purchaser being a purchaser for value of the legal estate 
without notice would obtain a good title against any undisclosed 
equities. This view is generally accepted as correct. See 
14 Encyclopedia of Forms and Precedents, 3rd ed., p. 186; 
1 Key & Elphinstone, 15th ed., p. 742; 1 Prideaux, 24th ed., 
p. 471 ; Williams on Title, p. 204. 

If, however, the joint tenancy has been severed, I agree with 
you that s. 27 (2) of the Law of Property Act requires that the 
proceeds of sale shall be paid to at least two trustees for sale. 
This is a very wise provision and I am indeed thankful that it 
cannot be avoided. After all, the expense of appointing a new 
trustee for sale is not great. Severance ofa joint tenancy seldom 
occurs—at least that is my experience—and I doubt whether 
an attempt to anticipate a severance by a clause in the con- 
veyance creating the joint tenancy is desirable. Clauses to 
avoid this or evade that are fashionable, but often fail to achieve 
their object and in the end usually give rise to more expense 
han they save. 

Perhaps the following suggestions may be of use. Why not 
convey the land to A, B and C on trust for sale and to hold the 
proceeds in trust for A and B as beneficial joint tenants ? 
C should be a young man likely to survive A and B. The 
appointment of the junior partner in the firm of solicitors acting 
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for A and B would be suitable and would remove any objection 

by A and B that they did not wish their relations to be concerned 

with their affairs. The conveyance might provide that during 
the joint lives of A and B, C should not be concerned to see to the 
management of the property and should be bound to join with 

A and B in transferring or creating any legal estate which 

A and B could validly transfer or create if the land had been 

limited to them alone as the joint beneficial owners. 

Another possible course would be to join C as a party to the 
conveyance (the land not being conveyed to him) and to provide 
that the survivor of A and B may (without prejudice to his 
right as the sole beneficial owner to sell and convey the land 
and to receive the proceeds of sale) direct that the sale shall be 
effected by and the proceeds of sale shall be paid to himself and 
C as trustees for sale and to be held by them on the trusts 
applicable thereto. This scheme would, I think, be effective. 
See Wright v. Best Brewery Co. [1929] W.N. 11. But I am not 
certain that the decision in Wright’s case was correct. Can 
it be said that C is not a person ‘ holding the land on trust for 
sale’ so as to be a trustee for sale, as defined by s. 205 (xxix) 
of the Law of Property Act?” 

We gladly take the opportunity of agreeing with the view 
that a surviving joint tenant who is solely entitled can make a 
good title as beneficial owner and cannot be called on to prove 
the negative, namely, that there has been no severance. 
We emphasise that we do not differ from that opinion ; 
the difficulty is whether, in view of the doubts existing, 
solicitors can properly act on it. Consequently the purpose of 
our earlier notes and of the present examination is to endeavour 
to find a method of avoiding the cumbersome procedure of 
sale under the trust for sale which is adopted because there is 
doubt whether that opinion is correct. We can see no objec- 
tion to the adoption of the courses set out in that letter other 
than the practical one that purchasers will find the utmost 
difficulty in understanding the reasons for the artificial steps 
involved. We seriously question whether it is wise to enter 
into these complications solely for the purpose of simplifying 
sale by the survivor if, in fact, that should prove necessary. 


Death of survivor without selling 

An incidental point has been raised by a firm of solicitors. 
The surviving joint tenant may die without having disposed 
of the property. It is customary for the executors of that 
survivor to assent in favour of the person beneficially entitled 
under the will of the survivor. We are asked what procedure 
is advocated by those who insist that in a sale by the survivor 
a new trustee should be appointed. ,, We doubt whether any 
different procedure would be adopt’d by that school of 
thought. It can be argued that after the execution of the 
assent it is not possible to claim that a purchaser would be 
protected by the Law of Property Act, 1925, s. 23, as the assent 
is itself a conveyance to persons interested in the proceeds 
of sale. Further, even if there has been a severance with the 
result that the surviving joint tenant was a trustee for sale, 
an assent by his personal representatives seems to be a proper 
way of dealing with the property. This view is taken, for 
example, in Emmet on Title, 14th ed., vol. II, p. 470. Such 
an assent is sufficient evidence that it is given in favour of the 
proper person (Administration of Estates Act, 1925, s. 36 (1)). 


Protecting purchaser against equitable interests 
Finally, we must refer to two letters which seem to us to be 
most helpful. The first is from a solicitor who now holds 
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an official position but says he takes an academic interest in 
conveyancing. He writes that “It is quite clear that pur- 
chasing joint tenants have full dominion over the property 
and can in their purchase deed, subject to any statutory 
prohibition, direct how it shall be held and sold.”” He then 
suggests a clause in the following or like terms in a conveyance 
to beneficial joint tenants :— 

“Notice of any severance of the equitable beneficial joint 
tenancy created by this deed shall be endorsed thereon or 
otherwise permanently annexed thereto and in the absence 
thereof any purchaser from the survivor of the purchasers shall 
be entitled to assume that no such severance has been effected 
and accordingly such survivor shall as sole beneficial owner 
convey the property hereby assured to any purchaser thereof 
pursuant to s. [sic] of the Law of Property Amendment Act, 
1926.” 

The other letter, from a provincial firm of solicitors, contains 
a very similar suggestion. It is that the following clause 
should be inserted in the conveyance :— 

““The Purchasers hereby declare that upon any sale by the 
survivor of them of the property hereby conveyed or of any 
part or parts thereof a declaration in writing by such survivor 
that there has been no severance of the beneficial joint tenancy 
in equity shall in favour of a purchaser from such survivor be 
conclusive evidence of non-severance and shall so far as 
concerns the property so conveyed and the estate and effects 
of— 

(a) the person acquiring such property, and 
(b) his successors in title thereto 

be binding upon all persons claiming under or in trust for a 

deceased joint tenant but without prejudice to any such persons’ 

rights of recourse against the surviving joint tenant, his estate 
and effects.”’ 

It is most interesting to note that these two clauses, although 
differing in form and drafted quite independently, have the 
same object, namely, to protect a purchaser against a claim 
by a person entitled as a result of severance of the equitable 
joint tenancy. At first sight either clause would seem to 
achieve the object we had in mind when, in our earlier article, 
we asked if a protective clause could be drafted. The 
principle appears to be that a person claiming in equity under 
the tenancy in common caused by severance of the joint 
tenancy is defeated by the express provision in the conveyance 
which set up the original equitable rights and by virtue of 
which his rights are derived. To repeat the question we 
asked previously : ‘‘ If persons claim beneficial interests under 
the conveyance how can they repudiate its terms?” 


We think these two suggestions deserve very careful con- 
sideration by solicitors, although we are inclined to believe 
the wording, particularly at the end of the first clause, could 
be improved. We would like to see a solution of the problem 
by means of a vendor and purchaser summons raising the 
question whether a survivor makes a good title as beneficial 
owner. So long as that solution is delayed conveyancers 
must look for an alternative. We have not had time to study 
the implications of protective clauses such as those quoted 
above with the care needed in dealing with so serious a 
problem. However, as readers have made such valuable 
contributions already we think it advisable to publish their 
conclusions at once in the hope that further constructive 
criticism will be encouraged. S. 





The Berks, Bucks AND Oxon Law Society held their annual 
dinner at the Phyllis Court Club, Henley-on-Thames recently, 
when the president, Mr. Kenneth Ruffe Thomas, of Maidenhead, 
was in the chair, 


The NewcastLe Law StupEnts’ Society held their annual 
ball on 13th December at the Old Assembly Rooms, Newcastle- 
upon-Tyne. Three hundred guests attended and were received 
by the society’s president, Mr. R. Crute, and Mrs, Crute. 
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Landlord and Tenant Notebook 


FORFEITURE NOTICES: WHOM TO SERVE 


Church Commissioners for England v. Ve-ri-best Manu- 
facturing Co., Lid. [1956] 3 W.L.R. 990; ante, p. 875, reads 
rather like a comedy of errors. Landlords served forfeiture 
notices based on disrepair, and duly stating (‘in characters 
not less conspicuous than those used in any other part of 


‘ the notice’’) that the recipients were entitled to claim the 


benefit of the Leasehold Property (Repairs) Act, 1938, serving 
them on their tenants and on mortgagees of the term; the 
mortgagees alone served, or purported to serve, the requisite 
counter-notice ; the landlords went on without seeking leave ; 
the tenants objected on that score. The issue was tried as 
a preliminary issue, and Goddard, L.C.J., considered that the 
tenants were, in effect, saying: “‘ I am not going to serve a 
counter-notice: I have no desire to take advantage of the 
Act, but I say that somebody who is not a party to this action, 
and who had no right to receive notice, did serve a 
counter-notice.”’ 


The Leasehold Property (Repairs) Act, 1938 


This statute was passed at a time when a certain amount 
of feeling had been excited by a number of enterprising 
individuals or concerns, who had taken to buying the rever- 
sions to houses occupied by “little men” and obtaining 
possession by im terrorem tactics. Section 1 bears the sub- 
heading “ Restrictions on enforcement of repairing covenants 
in long leases of small houses”’; but since the amendments 
effected by the Landlord and Tenant Act, 1954, s. 51, “ small 
houses”’ is wrong, both as regards the adjective and as 
regards the noun, and “ long ”’ is of doubtful accuracy. For 
the Act now applies to any lease for a term of seven (formerly 
twenty-one) years with not less than three (formerly five) 
years unexpired, and to leases of any property (formerly 
only to houses of a rateable value not exceeding £100). 

The Act makes the service of a notice informing the lessee 
of his right to serve (within twenty-eight days) a counter- 
notice a condition precedent to proceedings (forfeiture or 
damages), the effect of the counter-notice being that none 
can be taken without leave of court. The court is not to give 
leave unless certain facts are proved by the lessor ; it is not 
necessary to go into these for the purpose in hand. 

What matters is that s. 1 (1) runs: “ Where a lessor serves 
on a lessee under subs. (1) of s. 146 of the Law of Property Act, 
1925,a notice that relates to a breach of a covenant oragreement 
to keep or put in repair during the currency of the lease . . . 
the lessee may within twenty-eight days from that date serve 
on the lessor a counter-notice .. .”” And that the Law of 
Property Act, 1925, s. 146 (1), runs: “A right of re-entry 
or forfeiture . . . shall not be enforceable . . . unless and 
until the lessor serves on the lessee a notice...” For the 
issue was found ‘:. depend on whether the mortgagees, if 
“a” lessee, were ~ the” lessee. 


The facts 


The defendants held of the plaintiffs the residue of a 78} 
year lease granted in 1898, with the usual repairing covenants 
and proviso. In 1946 they mortgaged the premises by legal 
charge to a building society. On 29th June, 1955 (i.e., after 
the Landlord and Tenant Act, 1954, had come into force), 
the plaintiffs served the defendants and the building society 
with notices as described in my opening paragraph. 





Perhaps the word “ error” used in that paragraph ought 
not to be applied to the action of such a body as the plaintiffs 
in serving the building society ; ‘‘ a work of supererogation ”’ 
might have been more accurate, or at all events more seemly. 
On the other hand, they may not have appreciated that the 
building society could not “claim the benefit of” the 
Leasehold Property (Repairs) Act, 1938, at the time, being 
fully occupied with preparations to deal with a counter-notice 
from their tenants; which counter-notice never came. 


“A” and “ the ” lessee 


It was held in Egerton v. Jones [1939] 2 K.B. 702 (C.A.) that 
forfeiture proceedings could be taken against a lessee without 
as much as notifying a known mortgagee (by sub-demise) 
of the term. That is, the matter came before the Court of 
Appeal in this way: the plaintiff landlord obtained an order 
for possession on 20th March, 1939, the cause of forfeiture 
being immoral user; on 31st March the tenant told the 
mortgagees about it; on 4th April they applied for leave to 
appear and the.master granted them relief on condition that 
they paid all the landlord’s costs, including costs incurred 
against the lessee in defending the action and in unsuccessfully 
applying for relief. (Her appeal to the Court of Appeal was 
dismissed on 15th May.) On 30th June, Hilbery, J., struck 
out the condition imposing liability for the lessor’s costs ; 
but on 25th July the Court of Appeal restored it. The 
mortgagees’ main point had been that the plaintiff had not 
even taken the trouble to advise them—and if they had not 
found out, and the plaintiff had actually re-entered, their 
right to apply for relief would have been worth nothing 
(Rogers v. Rice [1892] 2 Ch. 170 (C.A.)). But, as Greene, M.R., 
pointed out, the Law of Property Act, 1925, had been passed 
since then, and the Legislature had not taken the opportunity 
of amending the law so as to protect a mortgagee by sub- 
demise ; every mortgagee knows that he runs the risk of 
being shut out in this way; it was “ one of the risks of the 
game.” There had been no obligation on the plaintiff to 
join or even to notify the mortgagees. 

Goddard, L.C.J., who considered that there was no 
distinction between who is a lessee for Law of Property Act, 
1925, s. 146, purposes, and who is a lessee for Leasehold 
Property (Repairs) Act, 1938, purposes, held that it followed 
from Egerton v. Jones that the landlords in Church Com- 
missioners for England v. Ve-ri-best Manufacturing Co., Lid., 
were not obliged to serve notice on the building society ; and, 
as for there being any distinction between a mortgagee by 
sub-demise and a mortgagee by legal charge, that point had 
been disposed of by Grand Junction Co., Ltd. v. Bates [1954] 
2 Q.B. 160 (see ‘‘ A Conveyancer’s Diary”’ in our issue of 
19th June, 1954: 98 Sor. J. 417). 

The net result could be put in this way: a mortgagee of a 
term is ‘‘a”’ lessee but is not “the” lessee. It was not a 
case of a lawn tennis player leaving it to his partner in the 
hope that both will benefit by the latter’s return. 


Leave to appear and defend ? 

In the course of his judgment, Goddard, L.C.J., said that, 
as far as he knew, the building society had never applied, 
“as I dare say they would have been entitled,” to be made 
co-defendants in the action. 
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The learned judge was, of course, not deciding, and was 
indeed hardly considering, the question touched upon. The 
observation will have been based on R.S.C., Ord. 12, r. 25: 
“‘ Any person not named as a defendant in a writ of summons 
for the recovery of land may by leave of the court or a judge 
appear and defend, on filing an affidavit showing that he is in 
possession of the land either by himself or his tenant.’’ 

There is very little authority on the question whether a 
mortgagee of the term is “in possession of the land ”’ for this 
purpose. In Doe d. Tilyard v. Cooper (1800), 8 Term Rep. 645, 
mortgagees (who had advanced £16,000) were added as 
defendants—it was the tenant who applied and who wanted 
them substituted for him. Doe d. Pearson v. Roe (1830), 
6 Bing. 613—the issue being, apparently, who was landlord— 
decided that such leave would be given only if the applicant 
had a bona fide interest in the result. It is difficult to imagine 
circumstances in which a mortgagee would not have an interest 
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in the result of re-entry ; more easy to imagine cases in which 
the mortgagor might welcome forfeiture as ridding him of 
what had proved to be or had become more of a burden than 
a benefit. There has been a case, reported as Right v. Wrong 
(1734), Cooke Pr. Case. 99, in which a reluctant tenant refused 
to authorise his landlord to defend ; the object of the action 
was to establish title ; the court refused to order him to make 
a defence (the landlord to indemnify him) or to substitute the 
landlord. But, from a practical point of view, now that 
Re Good’s Lease ; Good v. Wood [1954] 1 All E.R. 275 and 
Grand Junction Co., Lid. v. Bates, supra, have shown that the 
vesting order procedure is open to equitable mortgagees and 
mortgagees by way of charge, it seems that persons in the 
position of the building society concerned are more likely to 
pursue that remedy than to join in an argument whether 


repairing covenants have been observed. 
R. B. 


HERE AND THERE 


CATNAPPED 


THERE is something particularly sinister about the crime of 
kidnapping, more than any other crime. Pure murder may 
be tragic or melodramatic, but behind murder there is 
still the sense of release, of the soul set free and escaping the 
power of its enemy. But kidnapping is constraint, false 
imprisonment, forcible exile from friends and friendly places 
into a secret servitude. And if the kidnapping of a human 
person inspires such horror, catnapping must surely rank very 
close to it in the calendar of infamy, for cats above all 
domestic animals are local in their loyalties, attached to their 
own house and their own hearthrug and their own saucer of 
milk. No doubt there are as many motives for catnapping as for 
any other crime—greed or jealousy or cruelty or misdirected 
affection—and it may crop up anywhere at all, but it was 
somewhat surprising to hear recently of a particularly 
sensational example of this offence at St. Ives of all places, 
St. Ives which our earliest lessons in the topo .2p'iv and local 
associations of our country had led us to believe so teemed 
with cats that not a single inhabitant could be catless : 


“ As I was going to St. Ives 
I met a man with seven wives. 
Every wife had seven sacks ; 
Every sack had seven cats ; 
Every cat had seven kits.” 


But no doubt we were wrong in our innocent deductions and 
adult cynicism and experience suggests that those earnest 
persons who have been composing more moral versions of 
nursery rhymes to fit them for a civilised modern nursery might 
well turn their attention to this one. In the first place the 
man was obviously a particularly brazen polygamist. Why, 
therefore, should we assume that his “‘ wives’ were in lawful 
possession of the cats and kits in their sacks? The method 
of transport is itself suspicious and the sophisticated adult 
will have no difficulty in recognising the whole family as a 
band of catnappers and kitnappers (an even more dastardly 
crime, for it is a crime against trusting feline babyhood). 
It is therefore hard to see why counsel for the defence in the 
recent case heard at St. Ives should have cited on behalf of 
his client these compromising verses. The defendant was the 
wife of an innkeeper in a town a few miles from St. Ives and 
as a catnapper she had displayed a reckless bravado worthy 


of the Spanish Main, for she had not selected an insignificant 
feline of indeterminate identity—once seen, never remembered 
—but an unmistakable local personality of imposing presence 
and girth, ginger and white in colour and weighing 17 |b. 
His owners (or from the cat’s own point of view, the owners 
of the house where he consented to lodge) were music teachers. 
The defendant said that he had jumped into her car and that 
she had taken him for a stray. The Bench on the contrary 
held that she had “ taken him for a ride’’ and fined her £5. 
Purring with satisfaction the great cat sat in court with his 
musical friends. 
KIDNAPPED 

TALKING of kidnapping, one is reminded of the case of 
Dr. Otto John which has been going on for over six weeks 
at Karlsruhe in Western Germany. Despite the majesty of 
the judges in their long scarlet robes and round velvet caps 
trimmed with scarlet and gold cords, the proceedings have a 
curious informality compared with the precisely regulated 
rhythm of a well conducted English criminal court. There is 
no jury and no dock and the accused sits beside his counsel. 
It has been called a “‘ treason ”’ trial, but the offences charged 
do not really correspond to the English idea of treason, the 
most heinous offence a subject can commit. For one thing 
he is not charged with adhering to the State’s enemies in the 
English sense since Western Germany is not at war either 
with the East Germans or the Russians. The charge is some- 
thing between sedition and a breach of the Official Secrets 
Act. A verdict of guilty could involve a sentence of as much 
as fifteen years’ imprisonment besides an order for costs 
against the accused. German law apparently recognises that 
once the accused was in hostile (one will not say “ enemy ”) 
hands, certain concessions in conduct might be forced from 
him which, in the circumstances, should not be treated as 
criminal. But whether or not that particular line of defence 
was open to him would depend on whether or not he had been 
negligent in allowing himself to be kidnapped. Negligence 
would deprive him of the benefit of the more lenient view. 
I hope I have interpreted aright the analysis given me by an 
English lawyer of German origins who has been present during 
part of the trial. I would be more at home in St. Ives myself, 
and I have been wondering whether the defence presented 
there amounted to the suggestion that the cat in the cas 
was negligent in jumping. into the defendant’s car. 


RICHARD ROE 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”’.] 


Defence Certificates at Quarter Sessions 


Sir,—Legal aid is much in the air at the present time and in 
relation to many causes of action it has become firmly established. 
The Law Society can feel proud at the part its members have 
been able to take in ensuring that no one is prevented from 
taking civil proceedings in order to enforce his or her justifiable 
rights merely by reason of lack of means. It is hoped that as 
soon as the economic position of the country permits the Act 
will be fully implemented. 

An even more urgent matter however appears to be that of 
adequate assistance at quarter sessions in cases where persons 
are charged with serious offences and granted legal representation 
by committing justices who have heard the evidence for the 
prosecution and with a full sense of responsibility deem it desirable 
on financial and other grounds that an accused person should be 
granted a defence certificate in the preparation of his case and 
at his trial. It is surely essential that a reasonable scale of 
allowances should be brought into effect if counsel and solicitor 
are to undertake these assignments. 

My attention has been directed to a case heard at Northampton 
Borough Quarter Sessions last week. A prisoner granted a defence 
certificate and alincated counsel and solicitor faced an indictment 
containing eighteen counts including alleged false pretences and 


IN WESTMINSTER 


ROYAL ASSENT 


The following Bills 
20th December :— 


Agriculture (Silo Subsidies) 

Air Corporations 

Expiring Laws Continuance 

Hydrocarbon Oil Duties (Temporary Increase) 


received the Royal Assent on 


HOUSE OF LORDS 

PROGRESS OF BILLS 
Read First Time: 
Ghana Independence Bill [H.C.} 





[19th December. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 





Read First Time: 
Aerial Advertising Bill [H.C.] {19th December. 
To restrict the use of aircraft for commercial advertising and 

purposes of propaganda. 

Empire Settlement Bill [H.C.} [18th December. 
To extend the period for which the Secretary of State may 
make contributions under schemes agreed under section one of 

the Empire Settlement Act, 1922. 


Read Second Time :— 


Electricity Bill [H.C.] [17th December. 
House of Commons Disqualification Bill [H.C.] 
[19th December. 


Patents Bill [H.L.] [18th December. 


B. QUESTIONS 
Dock REGULATIONS, 1934 


Asked whether he was aware that the Court of Appeal had 
expressed great concern about the ambiguity of reg. 2 (b) of the 
Dock Regulations, 1934, and whether he was also aware that 
apparently a number of dock authorities had ignored part of 
the regulations for nearly fifty years with consequent possible 
loss of life, Mr. Ropert CARR said that the Docks and Harbour 
Authorities Association had been considering the matter and had 


forgery. The depositions were heavy and there were sixty-nine 
exhibits. Counsel for the prosecution described the case as 
‘complex and involving considerable research.’’ Subsequent 
to committal the solicitors who undertook the matter occupied 
substantial portions of several days going closely into the facts 
with the accused quite apart from the necessary perusal of the 
depositions and exhibits. 


At the conclusion of the case at quarter sessions the solicitors 
for the defence suggested appropriate allowances but without 
any opportunity for discussion, the clerk of the peace reduced 
the allowances to £4 17s. for counsel and £4 14s. 6d. for solicitor. 
It is acknowledged that a special application might have been 
made to the recorder for slightly increased allowances but it is 
not particularly pleasant for counsel to make such applications 
and the clerk of the peace stated subsequently that he did not 
deem it to be his duty to mention this aspect of the matter to the 
presiding recorder. 


The solicitors concerned, as was surely only to be expected, 
refused to accept such meagre fees. 


BERNARD TIPPLESTON. 
President, Northamptonshire Law Society. 


Northampton. 


AND WHITEHALL 


had its final meeting on the previous day. He would now be 
ready to meet its officers to discuss the matter. They were 
determined to do everything they could to procure a more 
satisfactory state of affairs. [13th December. 


FooTBALL POOLS AND SMALL LOTTERIES (TAX) 


Mr. H. Brooke stated that in a recent case a football pool 
was organised on the basis that a specified percentage of the 
sum received from each competitor would be paid as a gift to a 
football club. The Special Commissioners held that this donation 
element formed no part of the receipts to be taken into account 
in computing for income tax purposes the profits of the trade 
of promoting the pool. This decision would be accepted by 
the Inland Revenue as governing all cases where a football pool 
or small lottery was run by a supporters’ club or other society 
on the basis that a stated percentage or fraction of the cost of 
each ticket or chance would be given to a club or body established 
and conducted wholly or mainly for one or more of the purposes 
specified in s. 1 (1) of the Small Lotteries and Gaming Act, 1956. 

[14th December. 


STATUTORY INSTRUMENTS 


Barrow-in-Furness Water Order, 1956. (S.1. 1956 No. 1965.) 


5d. 

Exchange of Securities (No. 6) Rules, 1956. (S.I. 1956 
No. 1975.) 5d. 

Export of Goods (Control) (Amendment) Order, 1956. (S.I. 
1956 No. 1960.) 

London Traffic (Prescribed Routes) (Hammersmith) Regulations, 
1956. (S.I. 1956 No. 1963.) 5d. 

Motor Fuel (No. 3) Order, 1956. (S.I. 1956 No. 1974.) 5d. 

Motor Vehicles (Driving Licences) (Amendment) (No. 2) 
Regulations, 1956. (S.I. 1956 No. 1972.) 

National Health Service (General Medical and Pharmaceutical 
Services) Amendment (No. 3) Regulations, 1956. (S.I. 1956 
No. 1953.) 5d. 

North of Scotland Hydro-Electric Board (Constructional 
Scheme No. 23C) Confirmation Order, 1956. (S.I. 1956 
No. 1961 (S. 89).) 5d. 

Stopping up of Highways (Derbyshire) (No. 18) Order, 1956. 
(S.I. 1956 No, 1954.) 5d. 
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Stopping up of Highways (Essex) (No. 26) Order, 1956. (S.I. Stopping up of Highways (Oxfordshire) (No. 3) Order, 19§ 
1956 No. 1955.) 5d. (S.I. 1956 No. 1950.) 5d. 

Stopping up of Highways (Essex) (No. 30) Order, 1956. (S.I. Tiverton Rural (Churchstanton) Water Order, 1956. (S.I. 195 
1956 No. 1948.) 5d. No. 1962.) 5d. 4 

Stopping up of Highways (Herefordshire) (No. 6) Order, 1956. Town and Country Planning (County of Lincoln, Parts g 
(S.I. 1956 No. 1956.) 5d. Holland) Development Order, 1956. (5.1. 1956 No. 1966.) 6@ 


Stopping up of Highways (Hertfordshire) (No. 13) Order, 1956. [Any of the above may be obtained from the Governplllll 
(S.I. 1956 No. 1949.) 5d. Sales Department, The Solicitors’ Law Stationery Society, Ltd, 

Stopping up of Highways (Lincolnshire—Parts of Lindsey) 21 Red Lion Street, London, W.C.1. The price in each 
(No. 5) Order, 1956. (S.I. 1956 No. 1947.) 5d. unless otherwise stated, is 4d., post free.] 


NOTES AND NEWS 


Honours and Appointments THE SOLICITORS ACTS, 1932 TO 1941 


Mr. W. S. WIGGLESWoRTH has been appointed conveyancing On 23rd November, 1956, an order was made by the Disciplinary 
counsel to the Board of Trade. Committee constituted under the Solicitors Acts, 1932 to 1941, 
that there be imposed upon ABRAHAM JACOB YAFFE, of No. 51 Dali 
Street, Liverpool, 2, a penalty of one hundred and fifty pounds, 

to be forfeit to Her Majesty, and that he do pay to the cor 

plainant his costs of and incidental to the application and inqui 


Personal Notes 


Mr. R. C. Carrington, O.B.E., will be retiring from the Judge 
Advocate General’s office on 31st December. 
Wills and Bequests 
Mr. Maurice V. Evans, solicitor, will be retiring from the : ‘ 
office of coroner for East Denbighshire at the end of March, 1957, Mr. Henry Charles John Shuttleworth King, solicitor, 
owing to pressure of other work. Worcester, left £18,163 (£17,351 net). 


Mr. Jj. B. Maudsley, solicitor, of Maidenhead, has been 
re-elected as a member of the Housing and General Purposes 
Committee of the Association of Municipal Corporations. OBITUARY 


ALDERMAN W. F. LONG 


Alderman Walter Farley Long, a former mayor of the City 
of Bath and for many years chairman of the Bath Law Society, 
died on 1st December, aged 80. He was admitted in 1899. 
Miscellaneous 


ROYAL COMMISSION ON COMMON LAND Mr. H. E. MAJOR 


1957 PROGRAMME Mr. Henry Ernest Major, solicitor, of Leamington Spa, die 
recently, aged 82. He was admitted in 1896. 
The Royal Commission on Common Land announces 
28th February, 1957, as the closing date for the receipt of written 
evidence. pide wishing to present a prinloenndrneeos of evidence Mr. G. R. MELLOR ‘ 
to the commission is asked to send it addressed to the Secretary, Mr. George Rupert Mellor, M.A. (Oxon), solicitor, of 
Royal Commission on Common Land, 26 Sussex Place, Regent’s Manchester, died on 12th December. He was admitted i 
Park, London, N.W.1, not later than that date. The Royal 1901. 
Commission will continue for some time after 28th February, . 
1957, to sit in public to take oral evidence supplementing Mr. W. R. TUCKER 7 
memoranda already received. Notices of these meetings and Mr. William Robey Tucker, solicitor, of Hove, Sussex, died: 
of further visits by the commission to various areas of common’ on 8th December, aged 86. He was admitted in 1891. 
land will be issued from time to time. The following arrange- 
ments have been made for the first three public sittings of the 
commission in the New Year :— SOCIETIES 
Witness Date and time of hearin Place P 
The Rural District Councils 9th January, 1957 < as 1 p.m 26 Sussex Place THE SOLIcITORS’ ARTICLED Cranns’ Socrery belt ata 
Aacittition P ee = pas ““Regent’s Park. dinner and dance at The Law Society’s Hall on 6th Decembeti 
ee ee i ais hey Bb London, N.W.1_ The principal guest, Lord Justice Birkett, proposed the toast t 
Town Planning Institute .. 10th January, 1957 11 Any to 1 p.m. ss ce the society, and the president, Mr. B. iF Gammon, replied: 
To be announced later .. 10th January, 1957 2.30 p.m. = ” » Other guests included Sir Edwin Herbert (President of The Lav 
Society), Mr. T. G. Lund (secretary), and Sir Charles Norton. 7 





To be announced later .. 23rd January, 1 epee 1 p.m. ° * “THE SOLICITORS’ JOURNAL ” 


National Parks Commission 23rd January, a f 
Associati Municip 24th January a.m. -m. ‘ P ae _— . 

peter lg en een To ss ii Editorial, Publishing and Advertising Offices: 21 Red Lion Street 
The Urban District Councils 24th January, 2.30 p.m. o* ” ’ London, W.C.1. Telephone : CHAncery 6855. 


Association etd 
Annual Subscription : Inland £3 15s., Overseas £4 5s. (payable yea 
half-yearly or quarterly in advance). 
To be announced later .. 6th February, 1957 11 a.m. to 1 p.m. ite . . : 
National Association of 6th February, 1957 2.30 p.m. ms - - Advertisements must be received first post Wednesday. " 
D. 1. ile . . . . . . 
Perith Councils , Contributions are cordially invited and should be accompanied by # 


Church Commissioners .. 7th February, 1957 11 a.m. to 12 noon " . ° 
aay ‘ i : (approx.) sigs name and address of the author (not necessarily for publication). 

7 Fe " co - Tal . 057 ? » — . ° . . 
a ee eee: Ne Eeeey, 27 Se a = , ” The Copyright of all articles appearing in THe SoLiciTors’ JouRN 
County Councils Association 7th February, 1957 2.30 p.m. 7 - is reserved. 











